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mere authority of the Legislature could not validate such action 
if it was inherently unconstitutional, and, therefore, the Ar- 
kansas Court, if its action were merely a punishment for con- 
tempt, would not be protected by the statute. But there is a 
well recognized distinction between mere punishment for con- 
tempt, and the creation of a presumption of fact to be drawn 
from the failure of a party to a cause specially to set up or 
assert his supposed rights in the mode prescribed by law."" 
And the power of a Legislature to create such presumptions 
is at the basis of all judgments by default provided for in al- 
most every jurisdiction at the present time, and is unques- 
tioned, — in the case of the Federal Courts being bestowed ex- 
pressly by statute."* 



Forfeiture of Corporate Privilege by Combination. 

The Supreme Court of Missouri recently handed down a 
most interesting and valuable opinion in the case of State v. 
Standard Oil Co. (116 S. W. 902). This was an information 
in the nature of a quo warranto brought by Wm. Hadley, at 
that time Attorney General of the State, to revoke the licenses 
of the Republic Co. and the Standard Oil Co. of Indiana to 
do business in Missouri, and forfeit the charter of the Waters- 
Fierce Oil Co., on the ground that they had formed a combina- 
tion in restraint of trade, against the Anti-Trust statutes of 
Missouri. 

These statutes were passed in 1899, and were substantially 
similar to those now in use in many other States. They pro- 
vided, among other things, that "any person who should create 
or enter into a pool to fix the prices and control the supply 
of any commodity, should be deemed guilty of conspiracy," 
and provided that any corporation which should be found 
guilty, should forfeit its charter, rf organized under the laws 
of Missouri, or have its license revoked, if it were a foreign 
organization doing business in the State. 

The charge of the Attorney-General was that since 1901 
the three corporations mentioned above had violated the anti- 
trust regulations under somewhat the following facts as found 
by the Master. 

The Waters-Pierce Company, organized in Missouri, in 1878, 



"Illinois C. R. Co. v. Sandford, 75 Miss. 862 (1898); Lawson v. 
Black Diamond Coal Min. Co., 44 Wash. 26 (1906). 
" U. S. Rev. Stat., Sec. 724- 
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and reorganized in 1900 ; the Republic Company, licensed to do 
business in Missouri in 1901, and the Standard Oil Company 
of Indiana, licensed in 1897 — in each of which the Standard 
Oil Company of New Jersey owned a large majority of the 
stock — entered into a business arrangement whereby the State 
was divided into two sections, in one of which the Waters- 
Pierce Company was to have entire rights of sale, in the other 
the Standard Oil; while in order to keep up the appearance 
of competition the Republic Company, which sold a peculiar 
kind of oil known as Palacine Oil, was to have certain limited 
rights in each of the two divisions mentioned. Each party 
agreed to buy only from the Standard Oil and its allied inter- 
ests, and to sell to no independents. 

It was further shown by the evidence that prices were dic- 
tated from the Standard Oil Company's St. Louis agent, and 
that these prices were regulated, not by any law of consump- 
tion or cost of production, but by the distance from an inde- 
pendent concern. And, finally, it was shown that the books of 
each of the companies was audited by the Standard's general 
auditor at New York City. 

The Master found these facts to show a conspiracy, which 
the respondents denied, contending also that the proceedings 
instituted against them were unconstitutional. 

The Court held (i) in answer to respondent's contention 
that this was a criminal prosecution, and that quo warranto 
could not be used as a criminal procedure, — that a Proceeding 
in the Nature of a Quo Warranto was the proper form of ac- 
tion in such a case; that the violation of the statute did not 
make the companies guilty of a crime to be prosecuted under 
indictment before court and jury before such an action as this 
could be maintained, this being, not a criminal prosecution, but 
a civil procedure on information, to oust respondents from 
doing business in the State; and, therefore, the Court would 
have jurisdiction. 

(2) The Attorney-General is authorized to institute quo 
warranto proceedings against any corporation to annul its char- 
ter or forfeit its franchises whenever it has so conducted itself 
as to violate the laws of its being or the criminal laws of the 
State ; and if on trial the corporation is found guilty, the decree 
of forfeiture must go, with the addition of penalties if the 
Court sees fit. "This, however, does not proceed upon the 
theory that the corporation has been guilty of a crime and 
that it is being punished therefor ; but upon the idea that there 
is an implied agreement on the part of every corporation, by 
accepting its charter, that it will perform its obligations to the 
public, and that by failing to do so it commits an act of for- 
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feiture which may be enforced by the State in the present 
way." 

(3) The statutes were found by the Court not to be penal 
and in derogation of the common law, though they provided 
for the forfeiture of charters of corporations, biit were rather 
intended to be in aid of and supplemental^ to the conimon law, 
and, therefore, of a remedial nature, and as such should be 
loosely construed, though heavy damages were prescHbed and 
penalties imposed for their violation. 

(4a) The Court held that the ist Section of the Fourteenth 
Amendment of the Constitution was not violated, and that this 
was not, as respondent claimed, the imposition of a different 
and greater punishment than that imposed on an individual for 
the same offence, the argument being that man being a natural 
person, has no charters to forfeit, so that the same mode of 
punishment cannot be meted out to both ; and that to allow such 
a plea would practically limit the State's right against either 
an individual or a corporation to a fine. 

(46) The Interstate Commerce clause of the Constitution 
was likewise found not to apply, since while the State has no 
power to prevent corporations from engaging in inter-state 
trade, that being a Congressional function, it has the power to 
revoke a license which only authorized a foreign corporation 
to do an intra-state business. 

(4c) The Court thought that the requirement that respond- 
ents produce their books on pain of judgment by default, was 
not a deprivation of property within the meaning of the Con- 
stitution, since a corporation, being a creature of the State, 
has no constitutional right to refuse to produce its books on 
trial, as opposed to the individual. 

(4^) Nor that the statutes tended toward the impairment 
of contracts under the constituticmal provision that no State 
shall enact laws which would impair the obligations of a con- 
tract. This section of the Constitution, according to the Court, 
had no application to a license to a foreign corporation to do 
business in a State, since when it accepted that licertse it im- 
pliedly agreed to transact business under the laws of that State 
in the same manner as domestic corporations, and Subjected 
itself to the same penalties in case of their violation ; and the 
mere fact that the licenses granted to the Indiana and Republic 
Companies were granted prior to the enactment of some of 
the provisions of the statutes in question, did not affect the 
legal aspect of the matter, since the enactment of the statutes 
was but the exercise of the police power of the State, which 
could not be contracted away or surrendered by legislation. 

(4^) Finally, the Court held that the statutes in question did 
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not abridge the rights of respondents as prohibited by the Four- 
teenth Amendment to the Constitution, since that amendment 
does not prohibit the Legislature from the exercise of the gen- 
eral police power of the State, the State having right, under 
that power, to enact valid laws requiring each citizen to so 
conduct himself and so to use his property as not to necessarily 
injure others. The statutes contended against were bottomed 
on that police power which was inherent in all State sover- 
eignty; they were enacted to restrain, not the reasonable, but 
only the unbridled use by a citizen of his property; and such 
reasonable restraint has never been held an unconstitutional 
deprivation of property. 

The Court thus found that the statutes under which the suit 
was brought were not an infringement upon the provisions of 
the Federal Constitution. 

On the last point of the case, the real crux of the question, 
as to whether the admitted facts amounted to a conspiracy, the 
Court decided, after an exhaustive review of the evidence, that 
the agreement did amount to an illegal pool within the mean- 
ing of the statute. "The chief consideration," said the Court 
in reaching its conclusion, "in determining whether a monop- 
oly exists, is not that prices are raised and competition de- 
stroyed, but does the power exist in the combine to raise prices 
or to destroy competition at pleasure;" and in applying this 
succinct statement to the facts of the case, the Court found 
that the agreement, to use the picturesque language of Judge 
Lamm, "was born in original corporate sin, and begotten in 
corporate iniquity." 

(5) As a result of its findings, the Court annulled the char- 
ter of the Waters-Pierce Company, and the licenses of the 
others, imposing a heavy fine, as well, on each of the re- 
spondents. 

The case is a very interesting one as an illustration of the 
development of the success of a government in dealing with a 
powerful corporation. In the earlier years of the combat, it 
was usually worsted, but the tide seems to be turning, and the 
time may not be far distant when each jurisdiction having 
recognized, as Missouri has, the value of employing eminent 
counsel, may be able to solve the seemingly insolvable trust- 
problem. The statute which rendered possible the decision in 
question is well worth study as a curb on monopolies that has 
stood the test ; and its language might, therefore, serve as a 
good model for similar legislation in other jurisdictions. 



